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JURISDICTIONAL STATEMENT
This matter comes before the Court of Appealfromthe Utah First District Court
on the City's' Motion for Appeal. The Thompson's prevailing with the award of
Summary Judgment in the trial court precedes this action.
JURISDICTIONAL STANDING
The Thompsons squarely have standing. They are adversely affected persons as
per Utah Code Ann. § 10-9-a-801. They own and reside in the house abutting the Subject
House and purchased that property so that they could live in an area zoned for singlefamily units for quiet enjoyment of their property.

The Thompsons' clearly have standing as an effected party to decisions made in
violation of Utah Code Ann., Title 10. The trial court has found and affirmed after
reviewing the parties' respective arguments that the Thompsons have standing. (R. 383)

ISSUES ANDD STANDARDS OF REVIEW
I.

Issue: Logan has mischaracterized the issue presented and the standard of review

in the case with their smoke screen regarding the precision of findings that Laypersons
should make and what basis should that decision be made upon.
The real issue that should evaluated is basically the requirement of Boards of
Adjustment to correctly interpret statutes and ordinances and make sustainable decision
based on the requirements of law. In other terms, does the Board of Adjustments failure
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to make findings of fact related to laws and ordinances Such as those contained in Utah
Code Ann. render it decision illegal? The Trial in it interpretation of court was correct in
holding that requirement of Utah Statutes and Logan ordinances be upheld by the action
of Boards.
Standard of Review: Regarding the administrative agencies decision and the
standard of review applicable there:
Noting that "the interpretation of a statute or zoning ordinance is a question of law
for the court". Town of Aha v. Ben Hame Corp., 836 P.2d 797, 800 (Utah Ct.App.
1992) and "Utah's Courts "review a local agency's interpretation of ordinances for
correctness, but also afford some level of non-binding deference to the
interpretation advanced by the local agency."
Carrier v. Salt Lake County, P.3d 1208, (Utah 2004)
Where reserved: (R. 03, 368, 370.)
II.

Issue: When a Court reviews a decision of an Appeal authority, such as a Board of

Adjustments, the Court is afforded latitude to attribute a non-binding deference to the
interpretation of the Board.
Standard of Review: Whether a statute applies to a particular set of facts is a
question of law for the court. See Slisze v. Stanlev-BostitcK 979 P.2d 317, 319 (Utah
1999); State v. Burzess, 870 P.2d 276,279 (Utah Ct. App. 1994). See also. University of
Utah v. ShurtlefK 144 P.3d 1109 (When material facts are not in dispute, the Supreme
Court focuses solely on the legal basis for the district court's ruling, which the Supreme
Court reviews de novo)
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Where reserved: This issue is paramount to the entire appeal and is incorporated
by reference to all the Thompsons' memorandum that precedes this appeal.
III.

Issue: The Thompsons have been required to pursue a remedy for an issue of

societal Importance. The Thompson's have been forced to address issues of legal and
physical importance that affects the citizen of Logan City and the State. The Thompson's
feel these issues, of zoning ordinance enforcement, police powers, and merits of law
protecting Health, Safety and Welfare benefit society at large; hence they are of societal
importance and the Thompsons pray for equitable relief.
Standard of Review: The supreme court has explained that neither lack of notice
nor governmental immunity are valid defenses to equitable claims ElRancho Enter., v.
Murray City Corp., 565 P.2d. 778, 780 (Utah 1977) (M[A]n equitable claim may be
brought without the necessity of first presenting a claim for damages.").
Where preserved: R. 13

PROVISIONS OF CONSTITUTION, STATUTE, ORDINANCES,
RULES and REGULATIONS
(Selected applicable or pertinent sections)
Utah Rules of Civil Procedure
UtahR.App.P. 24.
An appellate brief must contain, among other things, a statement of the issues for
review, including the standard of review for each issue and a record citation showing
that the issue was preservedfor appeal See id. R. 24(a)(5). In addition, a statement of
facts relevant to the issues on appeal must be provided along with citations to the record
to support the facts asserted. See id. R. 24(a)(7). A party challenging a finding of fact
must marshal the evidence in support of that finding in the argument. See id. R. 24(a)(9).
3

Utah Code Ann. Title 10 Chapter 9a
Selected Pertinent Sections
10-9a-102.(l)-(2) Purposes — General land use authority.
(1) The purposes of this chapter are to provide for the healthy safety, and welfare,
and promote the prosperity, improve the morals, peace and good order, comfort,
convenience, and aesthetics of each municipality and its present andfuture inhabitants
and businesses, to protect the tax base, to secure economy in governmental expenditures,
to foster the state's agricultural and other industries, to protect both urban and nonurban
development, to protect and ensure access to sunlight for solar energy devices, to provide
fundamentalfairness in land use regulation, and to protect property values.
(2) To accomplish the purposes of this chapter, municipalities may enact all
ordinances, resolutions, and rules and may enter into otherforms of land use controls
and development agreements that they consider necessary or appropriate for the use
and development of land within the municipality, including ordinances, resolutions,
rules, restrictive covenants, easements, and development agreements governing uses,
density, open spaces, structures, buildings, energy efficiency, light and air, air quality,
transportation and public or alternative transportation, infrastructure, street and building
orientation and width requirements, public facilities, fundamentalfairness in land use
regulation, considerations of surrounding land uses and the balance of the foregoing
purposes with a landowner's private property interests, height and location of
vegetation, trees, and landscaping, unless expressly prohibited by law. (Emphasis added)
10-9a-801(3)(c). Standards governing court review (c) A final decision of a land use authority or an appeal authority is valid if the
decision is supported by substantial evidence in the record and is not arbitrary,
capricious, or illegal.
(d) A determination of illegality requires a determination that the decision,
ordinance, or regulation violates a law, statute, or ordinance in effect at the time the
decision was made or the ordinance or regulation adopted.
10-9a-801(31) Definitions.
(31) "Nonconforming use" means a use of land that:
(a) legally existed before its current land use designation;
(b) has been maintained continuously since the time the land use ordinance
governing the land changed; and
(c) because of'one or more subsequent land use ordinance changes, does not
conform to the regulations that now govern the use of the land.
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10-9a-802- Enforcement
(1) (a) A municipality or any adversely affected owner of real estate within the
municipality in which violations of this chapter or ordinances enacted under the authority
of this chapter occur or are about to occur may, in addition to other remedies provided by
law, institute:
(i) injunctions, mandamus, abatement, or any other appropriate actions; or
(ii) proceedings to prevent, enjoin, abate, or remove the unlawful building, use, or act.
(b) A municipality need only establish the violation to obtain the injunction.
(2) (a) The municipality may enforce the ordinance by withholding building permits.
(b) It is unlawful to erect, construct, reconstruct, alter, or change the use of any
building or other structure within a municipality without approval of a building permit
(c) The municipality may not issue a building permit unless the plans of and for the
proposed erection, construction, reconstruction, alteration, or use fully conform to all
regulations then in effect.

STATEMENT OF THE CASE
A. NATURE OF THE CASE
This is a land use case concerning the illegal actions of the City of Logan and City
Officials in their official capacities, and non law abiding citizens creating and allowing
violation of zoning ordinances and an illegal nonconforming multi-family uses in a
Single Family Zone and its spot zoning. This illegal nonconforming use was never
legally established and a spot zoning of this kind is illegal. Logan City has evidence that
a permit for a single-family home was issued. (R. 164) Logan City Community
Development / Planning Staff found the use was never legally established or continuous.
Staff decision was appeal by the Lucherinis. The Board of Adjustment decided based on
the intent that the use was supposed to be a duplex. The Thompsons appealed this illegal
decision to the First District Court. The Court held that the decision of the Board was
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wrong as a matter of law. Logan City appeals the decision of the Honorable Judge
Jenkins.

B. COURSE OF THE PROCEEDINGS
The Thompsons agree in part with the Course of the proceeding as stated
by Logan City with the exception of the lack of the earliest chronology of the events.
The following should precede the description chronology of events given by the City.
In 1970 Logan City revised its Zoning ordinance. The Watson and
neighboring Thompson home are located within the Single Family Zone
implemented. The Lucherinis purchased the Watson house in 1978 eight years after
the zone change.
On 25 August 2006 the City's Neighborhood Improvement /Code
Enforcement Division was made aware of a Code violation of two families living in
the Lucherini House (R. 25) As a result the Lucherinis were in violation of the
ordinances related to the establishment of Single Family Residential Zone in 1970. A
City inspector, John Lisonbee, of Logan City's Neighborhood Improvement/ Code
Enforcement Division was sent by the City on 31 August 2006 to confirm the
allegation. (R. 32) Mr. Lisonbee found that there was a violation. James Geier issued
a Compliance Request Letter sent to the Lucherinis informing them that they were in
violation of City ordinances. (R. 32,33) They were in violation of §17.13.060, which
means the occupancy for this dwelling unit cannot be more than one family or three
unrelated adults. (R. 32, Land Development Code §17.13.060) They were informed
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that to be in compliance "it is necessary for you to reduce the occupancy to one family
or not more than three unrelated adults". Enclosed in the Letter was an application to
grandfather legally existing nonconformities. The following definition of a
Nonconformity was included in the body of the letter:
LDC §17.62.1240 Nonconformity
"Nonconformity5 means a use, sign, structure, lot or other situation that
does not comply with currently applicable regulation of Title 17 of the Logan
Municipal Code. A Nonconformity maybe legally existing or illegally existing as
further defined in §17.62.1200 through §17.62.1230 (see LDC §17.62.1220 and
LDC §17.62.1230 attached). (Emphasis added) (R. 32)
A notice concerning a grandfather request dated 6 December 2006 was sent to
surrounding property owners. (R. 79) The Thompsons replied on the sample
questionnaire provided. (R. 80)
The Thompsons from this point find that the remainders of Logan Citys' Course of
Proceedings are primarily sufficient.
C. STATEMENT OF FACTS
The following citing and organization of the facts is presented to show that
substantial evidence was presented to the Board of Adjustments by the Planning Staff
proving that an illegal non-conforming use was in existence. Additionally, the
Thompson offer these Statements of Facts to show that the manner in which Logan
City has chosen to represent its Statement of Facts is divergentfromthe evidence and
is not an appropriate representation

7

1. The City Only Has Record of One Building Permit
Logan City has evidence of a building permit for a single-family home at this
address [264 East 870 North]. (Oct 1960) (R.164,155 L.27, 28, 119 L.l) A permit for a
single-family home was issued by Logan City to Mrs. Nona W. Watson in October 1960.
(R. 164) The Watson House, now the Lucherini House, was constructed in 1960 as a
single family residence (R. 6) City engineering records show Lucherini residence as a
single-family home. (R. 69) City engineering records only have an address for 264 East
870 North for the dwelling. No City engineering record for a 264 lA in 1960 or presently
(R. 69)
Mr. Austin, Senior Planner, stated from the staffs findings for the Lucherini house
at the Hearing before the Board of Adjustments "the City only had record of one building
permit which was obtained in 1960 for a single family home". (R. 155) No permits have
been issue since the original single-family construction permit except for an accessory
storage building in 1993 [noted by the city as a garage]. (R. 69)
2. The Original Use of the House Was A Single-Family Use.
The original owner of the property (the Watson's) lived briefly in the basement
while completing the upstairs portion of the Home. (R.119 L.27) A divorced daughter
and her two children later occupied the basement. (R. 80) Kent Watson was Five years
old at the time. (R. 159 L. 12,13) Mr. Watson stated "She [the sister] may not have paid
rent but she was a tenant. (R. 158 L. 23,24) Mr. Housley, Logan City Attorney, stated the
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use of an apartment by a member of the same family does not constitute a multi-family
use. He further stated on the record, "A single family can live anywhere they want in
their house. The fact that the family lived in it [the basement] while they were building
the house doesn't make it an apartment" (R. 145 L. 32,33) Adam Benson, Between A
Rock And A Rented Place HERALD JOURNAL NEWS, Jan. 28, 2007 at Al (Addendum)
3. The Single-Family Zone had been in Place for Over Thirty-Six Years.
In 1970 the existing residential zone was changed to allow only single-family
homes. (R 69,71,72) The property has been zoned for single-family homes since 1970.
(R. 119) The zoning ordinance restricting the zone to single family homes and prohibiting
and excluding duplexes and apartments has been in place since 1970, over 36 years. (R. 5
#9) The entire area around the neighborhood and including the Lucherini House is a
single-family residential zone. (R.119 L.6, 5 #8)

4.

Use as a Multi-Family Dwelling Has Not Been Continuous
Research of the Polk Directory by City Staff was conducted on or about the 24th

November 2006. (R. 143) The Polk Directory research shows only the Watson family
residing in the house from 1964 - 1978. (R. 143) The Research shows only the
Lucherini's in 1979 - 1980. (R. 143) Not until 1981, eleven years after the zone change,
does the Polk Directory show dual occupancy. (R. 143) The Polk Directory research
shows no Basement mentioned in 1996. (R. 143) The Polk Directory shows the
Lucherini's, family members, married children, such as Julie [Lucherini] Forbes, and
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their grandchildren, resided in and occupied the entire house as an extended family at a
minimum from 1997 -1998 and 2000. (R.143) The Lucherini's themselves have used the
basement for a family residence purposes and even as a daycare facility. (R. 143,70) The
unbiased and contemporary evidence in the Polk Directory shows that it was not
continuously used while the Lucherinis owned the Subject House (R.143) The Polk
directory shows that the purported basement unit was never continuously occupied as an
apartment(R. 70). There were several extended periods of time within which the
basement was not used as separate living quarters. Id. The Polk Directory affirmatively
states that the basement was vacant in 1964 and 1975-1981 (R. 143). The Polk
Directory, upon contemporaneous information received from the Watson and the
Lucherini's, that there was no mention of basement renters in 1965-1974,1996 and 2001.
Id. The Ray Lucherini, the proponent, furnished a statement indicating the home "had
been continuously occupied as two units since 1972", two years after the zone change. (R
39, 119-120, 199) Mr. Lucherini verified to Logan City Counsel that the furnished
statement was his. However he stated he was not sure how he came up with that date. (R.
160) Mr. Lucherini acknowledged in the Board hearing that he could only state that they
[the Lucherinis] have rented since 1978, eight years after the zone change. (R. 160).
Moreover, Lucherini, in an admission against interest, told the City the Subject House
was not used for a multi-family apartment until 1972. R. 119 (8th bullet).
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5. The Lucherini Have Represented the Subject House as a Single-Family Dwelling.
Furthermore, the Lucherini's filed the Subject House as a single-family use for tax
purposes on the Cache County Tax roll report in 2006, (R.29) Cache County tax records
show the residence as a single-family home. (R.92-99,161 L.7) Logan City Attorney,
Mr. Housley stated in the Board of Adjustment hearing that he wanted the record to show
that the home is assessed as a single family home. (R. 161) The Lucherinis have even
represented to Fannie Mae that the Subject House was a single-family use for purposes of
refinancing the Subject House (R. 106 -116). The home has been consistently financed
as a single-family home and was re-fmanced as a Single Family Home with Fannie
Mae/Freddie Mac on 11 Aug 2003 by the Lucherini's. (R. 105 -116) The home is
assessed and taxed by the County as a single family residence. (R.161 L.7, 92 -100) By
holding their dwelling out to be a single-family unit, the Lucherinis have benefited from
this representation and designation (92-100,106-116,161 L.7). Either the Subject House
is, in fact, a single-family dwelling or the Lucherinis have engaged in mortgage fraud.
Either way, the Lucherinis themselves have established that there is not a legal multifamily use on the Subject House. Id.
6.

The Lucherinis Did Not Establish the Existence of a Legal Non-Conforming
Use.
The Lucherini house does not qualify under the definition of apartment or duplex

under the pre-1970 zoning ordinance (R. 71 definition #22) According to the Logan City
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Land Development Code §17.59.040 the burden of proof establishing that nonconformity exists rest with the owner. (R. 68, 346-350) Types of Information that are
considered credible proof are building permits, signed affidavits from previous tenants,
owner and neighbors of the property, rental receipts and Lease agreements. (R. 68,
emphasis added) No evidence of legal establishment of the duplex use has been
submitted by the proponents. (R. 119)
The Lucherini's purchased the house in 1978. (R.39) The Zoning changed eight
year prior to this purchase. (R. 351 L.9) Edward Ferguson wrote in his letter to Logan
City, "& fu[r]ther, do no remember any renters in the property prior to it being purchased
& occupied by Ray Lucherini & family". (R 136,119) (emphasis added) Mr. Lucherini
states that the rental is shown on his income tax. (R 160, R41-59) The Lucherini's'
Income Tax Returns for 1978 Schedule C - Profit or (Loss) from Business or Profession shows no claim was made for leasing personal property to others on Line H (R.46)
Again on Schedule E, Part II, Rent and Royalty Income... "Have you claimed expenses
connected with your (home or other dwelling unit) rented to others?" Answered; no. (R.
49, Part II)
7.

Logan City Denied Grandfathering of the Illegal Duplex.
Logan City Staff recommended denial of grandfathering the illegal non-

conforming use (R. 119,120) Based on the findings of the Staff research the City denied
grandfathering of the illegal duplex use. (R. 68) On 5 January 2007, Jay L. Nielson,
Director of the Department of Community Development, issued the denial letter stating,
12

"the information must show the use of the property was legally established and has been
continuously occupied as two units." (R. 68)
8. The Board Did Not Consider the Substantial Body of Evidence and the
Requirements of Law in Formulating Its Decision of Intent
A Board of Adjustment hearing was held on 6 March 2007 in which the staff
report and evidence was presented. (R. 119,120,155-163) Mr. Austin, Senior Planner,
presented the Staff Report of Denial of Grandfathering with the findings and
recommendations for denial of grandfathering by the Board of Adjustments. (R. 119-120)
The Staff Report recommended nine findings for denial and four references to
documentation from the Polk Directory (R. 120,121). Mr. Austin informed the Board of
Adjustments "the City only had record of one building permit which was obtained in
1960 for a single family home." (R. 155) Mr. Austin also inform the Board of the illegal
construction of an accessory building which was originally constructed without a permit.
(R. 156) Ms. Nyman asked for clarification that the house had been added on to without
a building permit for the east stairway and parking pad. (R. 161) The tenants entered the
home through the back door to the kitchen Until the outside basement entrance was added
to the basement in 1984 (R. 157) No permit was acquired for the construction of the only
outside basement entrance. (R. 161, L. 12,13, R. 156) Mr. Lucherini stated in the Board
of Adjustments hearing that the [outside east basement] entrance was added for privacy
issues. (R. 160)
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Eric Loosle, a construction expert, testified at the March 6,2007 hearing and gave
his opinion regarding portions of the Lucherini residence he had inspectd. (R. 156-158)
Mr. Loosle furnish no credentials, or any licenses (for Building Contractor or Building
Inspector) from the Department of Professional Licensing, but only stated to Mr. Housley
that he started working with his father in the business when he was quite young. (R. 157)
Mr. Loosle stated to Mr. Housley that he knew the Lucherini's from church (R. 157) Mr.
Loosle inspected the Lucherini residence during the time it was considered by the City to
be Non-conforming. Mr. Loosle declared on the hearing's tape-recording over three
times "that he did not enter the entire apartment area because it was rented". (R. 156,174,
also taped record). Counsel for the Lucherini's tried to talk over, their own witness, to
disguise the repeated statement. (Available on taped record. This poignant issue is absent
from the agencies furnished transcript of the tape recording.) The Lucherini continued the
rental of the multi-family /apartment use in violation of the Grandfather Denial letter. (R.
156) Mr. Loosle noted that although there was a double [electric] meters on the outside of
the house "which seemed to indicate there is power going to the basement, but he did not
take the cover off to investigate any further." (R. 156).
Mr. Adam asked about the flat billing on the meter and why it came as one bill if
there were two meters. (R. 160) Paul Taylor of Logan City Utilities stated in the hearing
"some single family home had two meters based on their voltage needs. (R. 160 L. 30)
Logan City Utilities representative stated on the record at the Board of Adjustment
hearing that the Home originally required two electrical meters because the meter
amperage was too low. (R. 160, L. 30-31,161 L. 22-23) Staff called City utility billing
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[during the Board's hearing] and Mr. Chambers, Mr. Lucherini's counsel, stated that the
Lucherinis received one [electric] bill for the two readings on it. (R. 161 L.4) Mr. Austin
stated that staff had checked with utility billing and they stated that there were not
enough amps of electricity, so there are two Meters. (R. 161 L. 22) The two meters are
consecutive number due to replacement by the City on 16 November 1989. (R. 76) Page
45 of the record notes that new consecutive numbered electrical meters were installed by
Logan City 11/16/89 (R.77)
No permit by the City has been issued for the construction of an outside basement
entrance. (R. 161 L. 12-15, 119 - Staff report) Mr. Lucherini stated that previous to the
construction of the basement entrance the tenants entered through the Lucherini's' back
door. Mr. Lucherini stated in the BOA hearing the outside entrance was constructed for
privacy.( R 160 L. 5, taped record - an error in the transcript uses gate instead of outside
basement entrance.)
Mr. Housley, City Attorney, stated that the burden of proof is on the City
regarding the abandonment of a non-continuous use. (R. 156 1. 28) Staff reports
confirmed that use has not been continuous and may have been used as two units since
1979/1981. (R. 120) The Polk Directory shows that Lucherini family occupied the entire
home during 1979 - 1980 (R. 70) Mr. Adams [BOA member] asked for proof of
continuous occupancy (R. 160 L. 15) Mr. Lucherini stated it is shown on his income tax.
(R. 160 L.16) Lucherinis only supplied the 1978 tax return as proof of continuous
occupancy; the return for 1978 shows no rental income (R. 42-59,46 L. H)
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Mr. Adams [orally] reviewed the City's record of building permits for October
1960 and stated that it listed one home with an apartment. (R. 158,164) The permit was
issued to Argell Bennett. The Building Permits for October 1960, as are other
contemporaneous months, are broken down into the categories of: "New Homes,
Residential Additions & Remodels, Commercial Remodels & Additions, and
Miscellaneous Construction". (R.164) The Bennett permit for two apartments is listed in
the category for new homes. (R.164) It is distinguished from the permits for single-family
homes by the annotation "2 apts" (R. 164)
Mr. Lucherini stated "it has been quite a struggle for me to have to go back where
the original owners are both dead and the city could not come up with any plans or
building permits for me to say that there were any renters prior to 1978, (R. 174) Mr.
Nielson, Director of the Department of Community Development, stated that the Chief
Building Official found an old box in the vault with permit information dating back to
1948. (R. 156)
Mr. Ferguson's written reply on the City questionnaire dated 12-12-06 wrote
"Subject home was already built when I occupied my new home". Mr. Ferguson
furnished a hand written letter to the City dated 1-26-07 in which he stated that he has
lived across the street since March of 1964 (R. 136) Mr. Ferguson stated in this response
that there were no renters at the Watson/Lucherini Residence when he moved in across
the street. (R.136, 83) The Thompsons in their letter stated that the Watsons and family
members occupied the entire home. (R. 80) Tingey Lane Subdivision was developed with
requirements by the seller, Mr. Tingey, as a single family subdivision and each home was
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to be built with a complete brick veneer. (R. 123, 80) Karl Wood's written statements
included the following excerpts: 1. "The original intent of Mr. Ting[e]ys development of
this [single-family] neighborhood will be compromised." (R. 130) 2. "Twenty eight
years of zoning violations are not a good reason to grandfather the duplex." (R. 130) 3.
"The zoning restrictions are implemented to prevent the rental blight situation that will
inevitably develop after the Lucherini's and other long time residents move out and their
homes evolve into rental units." (R. 130, 80)
The [City's] goal is to remove uses that are not legally established (R. 162). The
Board was specifically instructed by Mr, Austin, the Senior Planner, "If this Board
grants the appeal and grandfathering status, they will need to provide specific Findings
for Approval to be included in the staff report." (R. 162) Additionally, The Board was
specifically instructed by staff regarding the legal requirement that "they will need to add
Findings that it was also legally established not just continuously occupied". (R. 162)
Mr. Austin's stated in conclusion "that in his opinion, proof of Legal establishment has
not been made." (R. 162)
Mr. Adams motioned that the Board approve the application for grandfathering
based on the intent that it should have been a duplex.(R. 162) Mr. Adam's verbatim
wording of the motion for the Board of Adjustments from the tape recording is as
follows:
"I think um, let me just make sure I get my wording correctly here, but, I
make a motion that we ah, that we approve the grandfathering based on ah, I
believe it was ah, whether it was legally established ah, with the city or not, the
intent was it was suppose to be a duplex. I believe it was supposed to be a
duplex" (R. 162,174 - Available on taped record)
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On 6 March 2007 the Board of Adjustment orally approved the grandfathering
request with the following findings:
a. The two-unit use was legally established based on the intent of the
construction.
b. The two-unit use has been continuously occupied since the time of
construction. (R. 120,163)

SUMMARY OF ARGUMENTS
This appeal by the City arises out of a Judgment by the trial court that the findings
required by law had not been made by the Board of Adjustment. Hence their decision and
subsequent finding for approval of an application to grandfather an illegal nonconforming multifamily use in a single-family residential zone was an illegal action of
and by the Board of Adjustments.
First, for an alleged use to be grandfathered it must be legally established. To be
legally established the use must have occurred have been maintain before a change in
law. For such a use to be legal and in accordance with law a permit authorizing such use
must have been issued, the use must be continuous.
Second, A decision by an administrative board must be legal. An illegal nonconforming use does not qualify under the merits of existing ordinance to be
grandfathered.
Third an issue for appeal must be preserved in the record. In reviewing the Record
and more specifically the citation to the record by the City the Thompsons fail to find the
issue being appealed by the City. Furthermore it is felt that the defense is without merit
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and not asserted in good faith. However, under the merits of law this is an issue for the
court to decide.
ARGUMENTS
L
AS A MATTER OF LAW A MULTI-FAMILY USE OF THE SUBJECT
HOUSE WAS NEVER LEGALLY ESTABLISHED.
Logan City misstates the standard of review for illegality of a land use decision
and implies that substantial evidence is all that is necessary to uphold the decision of a
land use appeal authority like the Board of Adjustments. The standard of review has been
codified in Utah Code Ann. § 10-9a-801(3)(c). The standard has the conjunctive 'and'
and thus has two prongs which provides that:
"A final decision of a land use authority or an appeal authority is valid if
the decision is supported by substantial evidence in the record and is not
arbitrary, capricious, or illegal" Id. (Emphasis added). See Utah Code Ann. § 109a-801(3)(c).
Substantial evidence alone is not sufficient. The decision must also not be illegal,
arbitrary or capricious. Utah Code Ann. § 10-9a-801(3Xd) provides that illegality is
determined by whether "the decision, ordinance, or regulation violates a law, statute, or
ordinance in effect at the time the decision was made or the ordinance or regulation
adopted."
A.

The Law Requires A Building Permit To Legally Establish A Use.
In this case, the Board of Adjustment's decision violates Utah Code Ann. 10-9a-

103(24), the controlling statute on the issues presented, which provides that a
nonconforming use means a use of land that:
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(a) legally existed before its current land use designation;
(b) has been maintained continuously since the time the land use ordinance
governing the land changed; and
(c) because of one or more subsequent land use ordinance changes, does
not conform to the regulations that now govern the use of the land
See Utah Code Ann. 10-9a-103(24) (Emphasis added)
The use of the Subject House does not meet this standard because its use as a
multi-family / apartment was not legally established prior to 1970 and was not
continuously maintained thereafter.
The preceding statue is dispositive in regards to the Lucherini's use for three
reasons. The use of the Subject House does not meet this standard because its use as a
multi-family apartment was not legally established prior to 1970, was not continuously
maintained thereafter and does not conform to the Single Family Residential (SFR) zone
in place since in 1970.
Hence the 'determination' of the Board of Adjustment is improper as a matter of
law. First, Logan City never issued a building permit authorizing the multi-family use, as
required by statue. M Second, the Board of Adjustment never determined or found that
a multi-family building permit was issued. Consequently, the statutory requirements were
not satisfied. M Thirdly the use has not been continuously maintained. See_ also Rogers
v. West Valley City 142 P.3d 554 p. 557,558. (July 2006). (A landowner's intent was
irrelevant in determining whether a nonconforming use had been abandoned)
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Logan City only has a record for a permit being issued for a single-family house.
(R. 155,69). No subsequent permits have been issued to allow a multi-family use. (R.
69

) The multi family use has not been established or maintained.
B. The Multi-Family Use Did Not Legally Exist
Logan's zoning ordinance changed in 1970 disallowing multi-family uses in the

area where the Subject House is located. (R. 69,71-72) Since that time, for the past 37
[now 39] years multi-family use has been prohibited in this zone. The City seek a multifamily use of the Subject House anyway as a nonconforming use. A nonconforming use
cannot be "grandfathered" unless it was legal in the first instance. (Utah Code Ann. 109a-103(24) Id. The alleged multi-family use of the Subject House was never a legally
established use. Consequently, as a matter of law, it cannot be a "legal nonconforming
use."
As explained in Utah Code Ann. § 10-9a-802: "It is unlawful to erect, construct,
reconstruct, alter, or change the use of any building or other structure within a
municipality without approval of a building permit." The Watson nor the Lucherini's
ever obtained a permit to use the Subject House as a multi-family dwelling. The
Lucherini's have not made any applications for a multifamily dwelling. (R. 155, E, L. 1920) No where in the record is there even any mention of an application for a permit for a
multi-family use and, importantly, the Board of Adjustments did not find that a multifamily building permit was issued. Consequently, the Board s made an illegal finding that
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"[t]he two unit use was legally established based on the intent of the original
construction." (R. 139).
That is a conclusion that is wrong as a matter of law. The Board of Adjustments
finding is itself a violation of §§ 10-9a-103(24) and 10-9a-802 of the Utah Code Ann and
therefore should be overturned based on Utah Code Ann. § 10-9a-801(3)(d). Intent does
not establish a legal use. Such a rule would allow anyone who "intended" to establish
some use to simply construct what they wanted and fore go permits. That is why state
statute requires that a party obtain a building permit "it is unlawful to erect construct alter
or change use of any building ... without approval of a building permit." Utah Code Ann.
§ 10-9a-802. That is dispositive. There is no intent exception. Moreover, the Logan City
ordinance in place in 1960 required:
"No land shall be occupied for use and no building hereafter erected
or structurally altered, shall be occupied or used, in whole or in part, for
any residential, commercial, or industrial purpose until a certificate is
issued by the Building inspector, stating that the building and the use
comply with the provisions of this ordinance and with the Building code of
Logan City."
Revised Logan City Zoning Ordinance, 1956, (R. 171) (emphasis added).
These certificates were required to be "applied for coincidentally with the
application for a Building Permit." Id. Again, there is no "intent" exception.
Thus, as a matter of law, the alleged basement apartment was not a legally
authorized or permitted use prior to 1970. Instead, it was an illegal multi-family use that
was never legally established because no permit or certificate was obtained to allow such
use. The City tries to cloak this as a factual issue. But the legal conclusion that the intent
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establishes a legal use fails as a matter of law. The reference and testimony to the effect
that it was 'continuously' occupied merely serves to substantiate the illegal use.
Again, this Court in Roger v. West Valley 142 P.3d 554 p. 557 held a landowner's
intent was irrelevant in determining whether a nonconforming use had been abandoned.
Because the neighbor (Ms. Rogers and /or tenant) did not maintain horses on her property
for a period of more than one year, the use was abandoned and future uses had to
conform to zoning ordinances. Like wise the Lucherinis have abandon the use as shown
in a preponderance and substantial amount of the evidence and in their own words and
written testimony. The Lucherinis have furnished no credible evidence that the use was
maintained between 1970 and 1978 when they purchased the house.
1. There Is Not Substantial Evidence Of Legal Establishment.
Even if these matters are adjudicated under the standard that only substantial
evidence is required to support the Board's findings and that the finding need not be legal
(which is incorrect), then they fail. City asserts as its substantial evidence that the multifamily use was legally established because: "[a] building permit was issued in October,
1960 for a home that was in a "Residential District R-2" zone which permitted two
family homes." Memorandum of Points and Authorities in Support of Defendants'
Motion for Summary Judgment, p 10. That point is not substantial evidence that a multifamily use was permitted. To the contrary, a full and forthright evaluation of the permit
record demonstrates that this permit was for a single-family use and that no apartment
was approved or noted, as was the case for other apartments that were multi-family uses.
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Based on this permitting issue even the City determined that a multi-family use had never
been established. Consequently, the City denied grandfathering the multi-family use
because it was never legally established.
Under paragraphs 2-10, City notes facts that support the idea that a multi-family
use might have been "intended" based on construction issues. However, intent does not
prove legal establishment. People can intend to a use property for uses that are not now or
previously legally permitted. See Roger v. West Valley 142 P.3d 554 p. 557,558.
If intent was sufficient to establish a legal use, then permits would be wholly
unnecessary. As a matter of law that fails. That purported "intent" is not substantial
evidence that a building permit issued. There is no evidence a building permit issued.
The City states that: "Evidence was presented that the Lucherini home was
inspected and the inspector should have seen the home was being built as two units and
would have stopped if it was not permitted." This is not evidence. It is pure speculation,
which is easily dismissed. Moreover, it is legally unavailing. A claim that an inspector
"should have" understood someone's subjective intent does not relieve the legal
obligation to satisfy the legal requirements of the permitting process. See_ Revised Logan
City Zoning Ordinance, 1956, (R. 171) The inspectors may have realized that the unit
was being equipped for future multi-family use, but concluded that a permit would have
been applied for at that time in the future when the basement would be used for multifamily purposes. Or the most likely scenario is that the inspector based his inspection and
approval based on the single-family permit that he was aware of. What is certain though
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is that according to the City's own records, A single-family unit building permit was
applied for and granted by Logan for the Subject House at 264 E. 870 N., Logan, Utah.
The City acknowledges and concedes that the Watsons' permit was for a singlefamily use on page 155 of the record at the second to last paragraph. Also, page 164 of
the record provides that the Watsons5 permit was only for a single-family use (multifamily permits note additional apartments like the Argell Bennett permit at 539 W 1st
South which notes 2 apts.). Furthermore, page 69 of the record provides that the building
permit was for a "Single Family Home" and that from 1961 to 1985 no permits were
granted at all for any reason. Finally, the City's own findings of fact establish that "[t]he
City has evidence of a building permit for a single-family home at this address (October
I960)," that "no permits, since the 1960 original construction permit (other than a garage
in 1993), have been issued for the property" and that "[n]o evidence of legal
establishment of the duplex use has been submitted by the proponent." R. 119. Neither
the City nor any evidence presented in the record disputes that the building permit was
for a single-family use and that no permit for multi-family use was ever applied for or
issued. The City omits these critical facts with the broader statement that a building
permit was issued.

n
THE DECISION OF THE BOARD OF ADJUSTMENTS WAS ILLEGAL
The Boards Determination That The House Is A Legal Non-Conforming Use
Is Illegal As A Matter Of Law
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The City has continually misstated the standard of review for illegality of a land
use decision and implies that only substantial evidence is necessary to uphold the
decision of a land use appeal authority like the Board of Adjustment. The Standard of
review had been codified in Utah Code Ann. § 10-9a-801(3Xc) Which provides that: "A
final decision of a land use authority or an appeal authority is valid if the decision is
supported by substantial evidence in the record and is not arbitrary, capricious, or
illegal" Id. (Emphasis added)
The matter before the Board of Adjustments was an administrative matter. Under
administrative standard, the action of the Board of Adjustments, even if it were not
strictly illegal, must be supported by "substantial evidence and not be illegal." See_ Utah
Code Ann. 10-9a-801(3)(c).
The Lucherini House is not a legal duplex or apartment under the laws and
ordinances of the City of Logan or the State of Utah. It was constructed as a single family
residence pursuant to permit. It was never permitted or approved as a duplex or
apartment.
It never had a separate private entrance to the purported basement unit prior to
1984. Even then, that purported separate basement entrance was illegally constructed
without permit. Without such separate access, it did not qualify and could not qualify as a
duplex or apartment or conform to the 1958 Uniform Building Code that was ratified by
ordinance for use by Logan City. Because such access was illegally constructed in 1984,
without permit, it is legally improper and confers no rights.
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Furthermore, in 1984, the zoning governing the Lucherini House did not allow
prohibited duplexes and apartments in the zone and consequently, the Lucherini House
could not legally have become an apartment or duplex by constructing a separate
entrance.
The Lucherini House has never had separate addresses. The record does not
indicate and address for 264 lA This address would have to be assigned by the City
Engineer.
The Lucherini House was never permitted or approved as a duplex or apartment
prior to 1970, or at any time thereafter, nor was it ever recognized by the City as a duplex
or apartment, Furthermore the Lucherini's never advised the City it was being used as a
duplex or apartment.
As a consequence, and as a matter of law, it cannot qualify as a legal, nonconforming use because it was never a legal use. The Lucherini House was never a legal
apartment or duplex and consequently, it cannot be a legal non-conforming use.
The Board of Adjustments determining that the Lucherini House is a legal nonconforming use is illegal as a matter of law. Moreover, the action of the Board of
Adjustment is illegal because the owners of the Lucherini House never requested or
received permits for use as an apartment or duplex, and consequently any such use was
illegal, even if it began prior to 1970. Also, they are estopped by the doctrines of laches,
waiver, estoppel, unclean hands, and other legal doctrines for the reasons set forth above.
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The decision of the Board of Adjustments determining that the Lucherini House is
a legal non-conforming use is not supported by substantial evidence. This fatal legal issue
renders the Board of Adjustments actions illegal and improper as a matter of law.
The overwhelming weight of the evidence, and all credible evidence, demonstrates
that the Lucherini House was not a legal non-conforming use. It was always an illegal
use and never conformed to zoning standards or requirements.
The Board Never Determined That A Multi-Family Permit Was Issued.
The Board of Adjustment decision is further flawed and insupportable as a matter
of law because it never made a determination that a building permit was issued
authorizing a multi-family use of the subject house. A nonconforming use cannot exist if
a building permit authorizing that use was not issued. Utah Code Ann. f 10-9a-103(28);
10-9a-802. That is the key issue. But the Board of Adjustment sidestepped that issue, and
made no determination thereon, because no multi-family use permit was ever issued.
Consequently, the Board of Adjustment merely determined that: "The two unit use was
legally established based on the intent of the original construction." R. 139. Intent does
not satisfy the statutory requirement. The "approval of a building permit" approving the
multi-family use is expressly required by statute.
If mere "intent" were sufficient the statutory requirement would devolve from a
clear, bright-line objective standard to a very speculative, subjective, uncertain mess.
Indeed, if intent satisfied the statutory requirement, a building permit would never be

28

necessary and the controlling statute would be rendered meaningless. To avoid this
subjective, speculative morass, the state legislature has required that a building permit
authorizing the multi-family use must be issued. Otherwise, the use cannot qualify as a
nonconforming use. Neither the Board of Adjustment nor the Court can modify that
requirement without engaging in unseemly legislation from the bench. If the statute
should be modified so that mere "intent" can qualify a nonconforming use, that it the role
of the legislature, not the Board of Adjustment.

In all events, the Board of Adjustments did not determine that a building permit
has been issued authorizing a multi-family use of the subject house. Because there was no
finding or determination that such a permit was issued, the statutory requirement is not
satisfied and the Board's decision is illegal because it is contrary to statue ( Utah Code
Ann. § 10-9a-802 (b) as a matter of law.

(b) It is unlawful to erect, construct, reconstruct, alter, or change the use of
any building or other structure within a municipality without approval of a building
permit. Utah Code Ann. § 10-9a-802 (b). (Emphasis added)

III.
THE ISSUE OF TECHNICAL / LEGALIZE LANGUAGE
WAS NOT PRESERVED IN THE RECORD
The Thompsons review of the record does not find that Logan City has correctly
marshaled the evidence to provide a citation or proof that preserves the issue. See
Jacobsen v. Thomas, (2008 UT App 334), Rules 7, 54, 59 of the Utah Rules of Civil
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Procedure. During the trial of the case, Logan City did not raise the issue by way of
motion, or argument, or any other means
The issue of making findings with legal precision was not raised below in the trial
court. Moreover the Thompsons do not find that any of the given references or citation to
the record relates to or preserves the City's appeal. This issue, regarding the language
requirement is simply not found nor raised in the trial court or in the lower pleadings.
From this review it is found that the issue has not been preserved. Logan City's citing
only refers to substantial evidence a point that is not in dispute. The only exception is
Logan Citys' objection to the Trial Courts final interpretation of the substantial evidence.
This issue of "Substantial Evidence and Legal Nonconforming Use" is addressed in
summation by Judge Allen in his analysis under "B. Substantial Evidence and Legal
Nonconforming Use. See_ Memorandum of Decision (R. 384-385)
This requirement [of preservation of a point below] is important because,
generally, this court will not review issues not preserved below. See. Hart v. Salt Lake
County Comm'n, 945 P.2d 125, 129 (Utah Ct. App. 1997) (To preserve a substantive
issue for appeal a party must first raise the issue before the trial court). See, Id
And additionally,
Legal arguments were forfeited for failure to raise them below, and
thus they were subject to plain error review only, even if appellate record
contained all facts necessary to decide them; many hypothetical legal
issues may have lurked in factual record, yet district court was not
obligated to reach such issues absent counsels' explicit identification of
legal questions actively disputed, particularly where opponent was
deprived of opportunity to develop factual record regarding issue. Quoting
U.S. v. JG-24. Inc. 478 F.3d 28. (1st Cir., 2007) at f 11 and at note 3
(Emphasis added) This quotation is opposite to a similar one by the City.
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This Court determined to successfully challenge a trial court's findings of fact on
appeal,' " [a]n appellant must marshal the evidence in support of the findings and then
demonstrate that despite this evidence, the trial court's findings are so lacking in support
as to be against the 'clear weight of the evidence', thus making them 'clearly erroneous.'
" See Campbell v. Box Elder County. 962 P.2d 806, (Utah App., 1998.) Quoting
Valcarce v. Fitzgerald, 961 P.2d 305, 312 (Utah 1997) (citations omitted).
The trial court found "the Board's decision to grant a legal nonconforming use
was improper as a matter of law". (R. 385) There is sufficient clarity of language and
ample enumerations made by Judge Allen to support the decision with substantial
evidence and in accordance with law.
Furthermore, the City has merely stated that there is "error is evident in the
record" without further identification. The Thompsons do not find in review any evidence
that would indicate error in the record or Memorandum of Decision. See_ Campbell
In affirmation of this decision the trial court noted that "legally establishing a two
unit or multi family unit use is done by way of a multi-family building permit and not by
the intent of the original construction" Again, The City's appeal fails as a matter of law.
Judge Allen also marshaled the evidence (R. 381) "In preparation of its decision
the Court has reviewed ... each document submitted before the court and the applicable
case law and statutory provisions. Additionally, hearings on the parties' motions were
held May 19, 2008 and June 23,2008." (R. 381) The Judge specifically directed the topic
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of the second oral argument towards the requirement and implications of law and statue
regarding the issuance of a permit." See, Utah Code Ann. 10-9a-103(28), 10-9a-802.
c

"The trial court must make initial made fact findings and then applyed [applied] the
law to those fact findings to determine whether they meet the statutory guidelines" \
Quotings Campbell at 807, 808.
Having considered the substantial evidence, papers / pleading submitted before the
court, and the substance of the oral argument the Trial Court issued the Memorandum of
Decision. A marshalling of the evidence shows no finding of error in the Memorandum
or the decision of Judge Allen of the trial court. (R. 381-385) The Judge Allen correctly
made his determinations and decisions in accordance with law.
Again, The Thompsons have not been able to even find the slightest iota of an idea
or verbal clue of 'Legal precision5 being found or referenced in the record/s cited by the
City. This issue is simply not found in the record as stated by the City. In other words,
the City's appeal brief fails in this respect. The City has neglected to provide a citation to
the record to show where the issues were preserved for review.
It appears to the Thompson that this appeal is merely another attempt to argue the
case. The City's issue or claim on appeal is a legally insufficient challenge. This
argument is forfeited for failure to raise them below, in the trial court, even if the record
contained all facts necessary to decide them.
Briefing standards are provided in: See. Utah R. App P. 24 An
appellate brief must contain, among other things, a statement of the issues
for review, including the standard of review for each issue and a record
citation showing that the issue was preservedfor appeal. See id. R
24(a)(5). In addition, a statement of facts relevant to the issues on appeal
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must be provided along with citations to the record to support the facts
asserted. See id. R. 24(a)(7). A party challenging a finding of fact must
marshal the evidence in support of that finding in the argument. See id. R.
24(a)(9).
Logan City has not preserved the issue for appeal. Apartfromthe marshalling of
the evidence by Logan City, the Thompson, in their review and marshaling of the record,
fail to find that this aspect of the appeal is preserved in the record.
This requirement is important because, generally, this court will not review issues
not preserved below. Quoting Jacohsen y. Thomas (Not Reported in P.3d, 2008) Utah
App., 2008. And additionally,
... nor has our independent review of the record unearthed any
articulation of these legal issues by the defense below. Quoting U.S. v. JG24, Inc. 478 F.3d 28.
A additional second prong related to the technical aspect appealed by Logan City
can be compared to a similar case before this Court in Brown v. Sandy CityBd. ofAdj.,
957 P.2d 207, (Utah App., 1998) in which the Court reviewed the aspect of laymen and
technical requirements as a matter of law.
This Court held in Brown v. Sandy CityBd. ofAdj.. 957 P.2d 207, (Utah •
App., 1998) that" The question of what standard a board of adjustment must apply in
reviewing staff interpretation is a matter offirstimpression" with the court.
Sandy City in Brown contended as does Logan City:
"that because board members are not legally trained individuals, we need
not "impose rigid technical requirements upon their procedure." It [Sandy City]
further argued that, because the Board was not comprised of lawyers, the Board
was "not intuitively aware of the significance of terms such as " 'reasonable [or]
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rational.5 " Thus, the fact that they used the rational basis standard of review was
"really immaterial... [s]o long as the procedure afforded [the owners] was
'orderly, impartial, judicious andfundamentally fair.' " Quoting Brown at 209
We [the court] cannot agree. Although many individuals not trained in legal
procedure may not understand the concept of a standard of review, it is clear to
this court that a person of ordinary intelligence can easily understand the
difference between the questions, "Was the staffs interpretation correct?" and
'Was the staffs interpretation rational?" See. Brown at 209
This requirement is set forth and articulated in state statue requires that an appeal
authority such as the Logan City Board of Adjustment determine the correctness of the
land use authority and it interpretation of a land use ordinance.
(3) The appeal authority shall determine the correctness of a decision of the
land use authority in its interpretation and application of a land use ordinance. See
Utah Code Ann. § 10-9a-707(3).
This Court further held "if the Board's standard of review is a correctness
review, we review the Board's decision to determine whether the Board acted
illegally in concluding that the decision was correct. See, Brown at 210
Logan also contends, as did Sandy that the Board based their decision on
substantial evidence. However it has been shown that their decision was erroneously
surmised not in accordance with law and thus fails as a matter of law.
Inseperately tied to this issue is the fact that Logan City and City Counsel did not
and has not required the Board to comply with state law nor have they complied or
followed the City's ordinances or state statues. Requiring that the finding
Logan City Municipal Code established a board of adjustment in conformance by
Ord. 97-52 § 6,1997 in conformance with the provision of Utah Code Ann. 10-9-701 et
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Logan City Municipal Code states in pertinent part in 2.54.010: BOARD OF
ADJUSTMENT ESTABLISHED:
A.

In order to provide for just fair treatment in the administration of local
zoning ordinances, and to ensure that substantial justice is done, there is
hereby established a board of adjustment in conformance with the
provisions of Utah Code 10-9-701 et seq. (Ord. 97-52 § 6,1997)

Logan City Municipal Code further states in pertinent part: under Chapter 2.54.040:
POWERS AND DUTIES:
C. The board of adjustment shall not approve any variance or appeal of
administrative decision unless it is able to substantiate thefindingsrequired
in the zoning ordinance. (Ord. 97-52 § 6,1997)
See Logan City Code Chapter 2.54.040, C. Board of Adjustment:
Even Logan City's own ordinances require that the appropriate findings be
made or the Board shall not approve any variance or appeal of an administrative decision.
See in Chapter 2.54 2.54.010: BOARD OF ADJUSTMENT ESTABLISHED:
IV.
THE THOMPSONS HAVE BEEN REQUIRED TO PURSUE A REMEDY
FOR AN ISSUE OF SOCIETAL IMPORTANCE
The Thompson's have been forced to address an issues of societal importance that
affects the citizen of Logan City and the State of a City's continued lack of enforcement
of it's own codes, ordinances, laws, and State Statues. This has become even more
egregious by having to fight to vindicate the lawful decision of Judge Allen of the trial
court. This has been a challenge that has wrought great anxiety to the Thompsons. The
City mentioned that it was egregious for the Lucherinis to have to appeal the staff
decision and go before the Board of Adjustment. Furthermore, the Lucherinis have been
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allowed to continue to rent the portion of their basement for a minimum of Four-hunderd
and fifty dollar a month or more. (R. 144 L. 16) Adam Benson, Between A Rock And A
Rented Place HERALD JOURNAL NEWS, Jan. 28, 2007 at Al. In addition The Lucherinis
receive Social Security, a pension from ATK Thikol where Mr. Lucherini worked thirtyeight years in property management and income from his part time work for the Bank of
Utah,( R. 144) Adam Benson, Between A Rock And A Rented Place HERALD JOURNAL
NEWS, Jan. 28,2007 at Al. The Thompsons resources pale in comparison to those of the
Lucherinis.
From the Thompsons perspective the City has created a situation that is highly
egregious for the Thompsons, again both physically, mentally, emotionally, and
financially. The Thompsons are not without compassion and still wish our neighbors
well. However, we can no sit idly by to see that injustice and disregard for the law has
taken place and the future impact this will have on the city and society. The Thompsons
after much deliberation consider that they must persevere forward to vindicate this
injustice. They, now, not only seek to restore and preserve the protection of their own
rights and in doing so must now seek to protect the rights of many others equally and
similarly situated. The Thompson's feel these issues, of zoning ordinance enforcement,
police powers, and merits of law protecting Health, Safety and Welfare as per, including
but not limited, to Marshall v. Salt Lake City, 105 Utah 111,141 P.2d 704, at 710 and
Culbertson v. Board of County Com 7fo 111 P.3d 621, (Ut App 2008) benefit society at
Large; hence they are of societal importance.
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In Utah Code Ann, 10-9a-102(l) Purposes — General land use authority. It
states in pertinent part "The purposes of this chapter are to provide for the health, safety,
and welfare, and promote the prosperity, improve the morals, peace and good order,
comfort,... to protect both urban and nonurban development... to provide fundamental
fairness in land use regulation, and to protect property values."
In Marshal the attributes of Health, Safety and Welfare which lie at the basis of
this appeal are so often invoked as a mantra are in Marshall so eloquently and profoundly
enumerated and lie at the very basic concerns of the Thompsons in this legal pursuit
along with a hope for fundamental fairness. With the courts indulgence we share the
following, which we feel is pertinent.
The public health involves the preservation of the mental, moral,
and civic health of the inhabitants as well as physical health. A citizenry
mentally alert and alive to the interests of the city and its inhabitants, filled
with pride and confidence in the community and nation, awake to its
weaknesses, needs and possibilities, is as much a matter of public concern
and effort, as is the prevention of epidemics. Again, a mentally healthy
and alert citizenship is one of the most effective ways of preserving the
physical health. So, too, the moral health of the people is a matter of grave
public concern. The higher the sense of public responsibility, of private
citizens and public officers alike, the greater the assurance of safety in
person, liberty, and property. The higher the moral tone, the morale of the
people, the cleaner will be the city, the more beautiful the homes and parks;
the more peace and quiet that abounds, the greater the joy of life and
living in the community. The public health, safety, morals, and welfare,
as those terms are used with reference to government and its exercise of
police power are inseparably linked to, andfounded upon, the peace of
mind, happiness and contentment of its citizens. A government such as
ours is merely a form for cooperative action, set up byfreemen, to enable
them to live and operate as a unit, insuring the preservation to each of life,
liberty and the pursuit of happiness, and imposing only such restrictions
upon the individual as shall be necessary to preserve and protect the welfare
of society as a whole. See, Marshall v. Salt Lake City. 105 Utah 111,141
P.2d 704, at 710 (Emphasis added)
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The Thompson feel that these words breathe renewed meaning in the to triteness
and mundane mantra of merely Health, Safety and Welfare. We further ask the court to
additionally overlook the fact if we have included too many internal quotations, to aid us
in the presentation of our weak words, yet unfortunately copious words.
The Thompsons would like to see the proper exercise of a City's police power, as
it relates to zoning, so that all may benefit.
Originally the City held that the Lucherini property did not meet the ordinances
and codes to be legally grandfathered. The City had nine (9)findingsplus additional
substantial evidence that held the Lucherini's use as a multi-family was not permissible
by law. The City issued a Letter of Denial of Grandfathering. Why have they now taken
this opposite position? The grandfathering issue has become a citywide dilemma for
member of Logan's Municipal Council. (R. 145) Why have the Thompsons been forced
to champion the fight of this unpopular political and legal battle for the City and City
Council? Why is Logan City so hesitant to enforce it own laws and ordinances.
Again it is in the record, the Staff Report based on substantial evidence held that
the illegal multi-family use should be denied grandfathering because it was not legally
established nor continuously occupied.
Furthermore staff instructed the Board at the conclusion of the hearing and before
the motion was made that, "If this Board grants the appeal and grandfathering status,
they will need to provide specific Findings for Approval to be included in the staff
report." (R.162) Additionally, the Board was specifically instructed by staff regarding
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the legal requirement that "they will need to add Findings that it was also legally
established not just continuously occupied". (R.162)
It is apparent to the Thompson that the City is aware of the ill determined and
illegal decision of the Board. They cannot understand why the City continues to oppose
the correct determination of Judge Allen based on the merits of law.
This dispute has taken and continues to take an additional toll on the Thompson
family, health wise and financially. The continuation of this illegal perpetration and it
unwarranted prolongation has been egregious and detrimental. The Thompson's have
suffered increased reduction of health, acute anxiety and a family member has had a
stroke.
At this point the Thompsons have been required to pursue a remedy for an issue of
societal importance. Hence, the Thompsons pray for equitable relief in payment of
Attorneys fees as compensation to cure an issue of societal importance where the City
had not and will enforced the ordinances and laws. See Better Dental Health IL 2007 UT
97, K 9, 175 P.3d 1036., Culbertson v. Board of County Com Tfo Ill P.3d 621
Moreover, the supreme court has explained that neither lack of notice nor
governmental immunity are valid defenses to equitable claims El Rancho Enter., v.
Murray City Corp., 565 P.2d. 778, 780 (Utah 1977) ("[A]n equitable claim may be
brought without the necessity of first presenting a claim for damages."). Further more it
has been determined parties who deliberately and intentionally violate zoning laws are
not entitled to a balance of equities in the injunctive relief analysis." Culbertson II 128
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P.3d 1151, at T{ 34,(2005 UT) . . "A showing that the ordinance has been violated is
tantamount to a showing of irreparable injury (to the public).'5 not requiring "a specific
showing of irreparable injury." Utah County v. Baxter^ 635 P.2d 61,65 Quoting from
Town of Aha v. Ben Hame Corp. £36 P.2d 797 (1992)

CONCLUSION
Thus the Thompsons, again, respectfully requests for the reasons set forth above
the following:
PRAYER FOR RELIEF
WHEREFORE, The Thompsons now again prays for relief under Rule 54(c).
WHEREFORE, The Thompsons now again prays for judgment against Logan
City, and John Does 1-10 who are persons or entities who were complicit with Logan
City, (R. 8) as follows:
1. For declaratory judgment under the First Cause of Action that the Lucherini
House was never a legal apartment or duplex and therefore cannot qualify as a legal nonconforming use. (R 8)
2. For declaratory judgment under the Second Cause of Action that the actions of
the Board of Adjustments are illegal in violation of State statute and Logan City
Ordinances and further more permitted an illegal spot zoning of the Lucherini House by
the Board of Adjustments, which has no zoning authority. (R. 10)
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3. For declaratory judgment under the Third Cause of Action that the actions of
the City are illegal and in violation of State statutes and Logan City Ordinances because
the Board of Adjustment in effect has granted an illegal use variance, as set forth above.
(R. 11)
4. For declaratory judgment under the Fourth Cause of Action that the actions of
the City violates constitutional rights and guarantees of the The Thompsons and all
similarly situated property owners. (R. 11)
5.

For declaratory judgment under the Fifth Cause of action that the

actions of the City are illegal and that the Board acted in an illegal manner arbitrary to the
requirements of Law. (R. 12)
6.

For judgment under the Sixth Cause of Action for equitable relief,

injunctive relief and mandamus prohibiting the Lucherini House from being used as a
duplex or apartment; compelling the termination and eviction of any tenants, lessees or
renters thereof (R. 13) Additionally whereas the City is knowingly culpable to the
unclean hands of the Lucherinis, andfiirthermore the defense was without merit and not
asserted in good faith.
7.

For such other and further relief as the Court deems just and proper under

the circumstances. (R. 14)
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The Thompson for the reasons set forth in the above prayer and request for
equitable relief, respectfully submit to the Court in good faith that the decision of the
Honorable Judge Allen of the District Court be upheld and the requested judgments
granted.
DATED this ,22^-flay of June 2009.

t/jffl\-Conley Tnompson
ProSe
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CERTIFICATE OF SERVICE
I HEREBY CERTIFY that two true and correct copy of the foregoing
APPELLE'S BRIEF was delivered via U.S. first class mail, postage prepaid, on
the 22nd day of JUNE 2009, to the following:
Kymber Housley, Esq.
City of Logan Corporation
255 North Main
Logan Utah, 84321

DATED this 22nd day of June 2009.

Conley Thompson
ProSe
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Staff Report for the Board ofAdjustment meeting of March 06, 2007
BOAJ Docket #07-002
Appeal of staff s decision to deny a grandfather request (GF 06-154) for
property located at 264 East 870 North, TID# 05-022-0016

REPORT SUMMARY.
Request;
Address:
Owner:
Proponent:
Existing Zoning District:
Recommendation:
Type ofAction:

Appeal of staff s decision to deny grandfather request
264 East 870 North
Ray and Florence Lucherini
Steven Lucherini
SFR, Single Family Residential
Deny appeal and uphold staffs decision
Quasi-Judicial

Project
The proponent is appealing staffs decision to deny grandfathering the use of the property at 264 East 870
North as two-units (duplex). The proponent originally applied on November 17, 2006, to have the property
grandfathered as a duplex (determined to be a legally existing nonconforming use). That application was
denied by staff on January 5, 2007, as the preponderance of evidence, including the proponent's submittal and
staffs research, suggested that the two unit use was neither legally established nor continuously occupied.
The proponent submitted a timely appeal of this decision.
On February 23, 2007, the proponent submitted additional information to be included with the Board of
Adjustment's packet of materials. Staff reviewed this additional information and again found no evidence of a
legal establishment of two units on the property. The additional information did, however, highlight two
interesting points: 1) In a statement from Edward Ferguson, neighbor since 1964, "(I) do not remember any
renters in the property prior to it being purchased by the Lucherini family; and 2) a copy of the City's Polk
Directory Research that is annotated by Mr. Lucherini, indicating that the outside entrance was added in
1984—the City has no records for this construction.
Summary Of Facts:
• The City has evidence of a building permit for a single-family home at this address (October, 1960).
• No permits, since the 1960 original construction permit (other than a garage in 1993), have been
issued for the property.
• While structure has two electric meters, the property has always paid one (1) flat to the City.
• Attached statements detail that the original owners of the property lived in the basement while
completing the upstairs portion of the home. The basement was then occupied by their daughter, who
entered the basement portion of the house trough the main floor kitchen.
• The property was originally zoned for 1-4 family dwellings (1950-1970). The current lot size could
have supported the duplex use during this period.
• The property has been zoned for single-family homes since 1970.
• No evidence of legal establishment of the duplex use has been submitted by the proponent.
• Signed statements, provided by the proponent stating that the home has "been continuously occupied
as two units since 1972."
• Proponent's statement that outside stair not added until 1984; no permits.
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L D G A N CITY

CORPORATION

ENGINEERING
LOGAN,
RAY C. H U G I E ,

DEPARTMENT
UTAH
DEPT

ENGINEER

BUILDING r-RMTTS

OCTOBiT.

I960

OF
WAN

NEW HOMES
6?6 N. 6th East
819 N. 5"th East
I656 E 1030 Wo S t .
1465 E 8 t h Worth
1479 E 8 t h North
362 L a u r a l i n Dr6
I/452 E. 11th Noe ff - '* <* *
539 W 1 s t South 2 a p t s .
813 N. 14th East
v
21 N. 4 t h West
264 E 870 Noo S t .
T o t a l 11

Jos. T. Blake
Thomas G. kelson
0. L. Griraaud
Thompson & Packer
Thompson & backer
Dr. Se il. Budge
Lyle Ha Mclff
Argell Bennett
David L. Phillips
Arthur Saunders
Mrs* Nona W. Watson

* 23,500.00
13,200.00
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17,000.00
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13,300.00
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18,200.00
$169,600.00

RESIDENTIAL ADDITIONS & REMODELS
60 So* 5"tb E a s t
655 E 4 t h No.
922 Evergreen Dr.
52 E 2nd So.
Total ^

Retta B« Crookston
Mendel] Budge
Richard Shaw
Ralph Bennett

'•b

$

500.00
2,000.00
3,000.00
100.00
5,600.00

MEW COMMERCIAL
839 No Main

Logan Motor Co,

Motor Sales <SL Ser,

$ 27,000.00

COMMERCIAL REMODELS & AUDITIONS
C l i n t o n Vernon
Cook T r a n s p o r t a t i o n Co.
N u t r i t i o n a l Progress Co.
E x q u i s i t e Hair Fashion
Smith B r o s . Lumber Co.

215 N. Main Refreshment Stand
58 W 4 t h North
599 VI. Center
32^ N. Main
132 S. Msin

$

MISCELLANEOUS CONSTRUCTION
Bruno Ingold
L . D . S . Fifth & 18th Wards
H. L. McBride
Fred Thompson
John B. Kunz,

Masonic Lod.ge
Mrs. Edna B. Allen

674 E 7th North Garage
3rd N. & Blvd.- Addition
54 No. 5th West Carport
155 E. Center garage 7 p a t i o
646 N. 4 t h E a s t Garage
118 ¥ 1 s t North Addition
342 E 2nd North Garage
Total 7

6,500.00
5,500.00
1,300,00
1,500.00
3,500.00
^

$

-3 * °S

700.00
45,000.00
400.00
5,000.00
100.00
2,000.00
500.00
$ 53,700.00

INSPECTION
HENRtE
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Mr. Austin reminded the Board that their motion would grant the grandfathering application with no
conditions. It will be recognized as two units from now until the end of time unless it becomes vacant for
more than twelve months.
All Board members voted in favor of the motion.
Mr. Housley stated that the City would add Findings that state the zoning and square footage allowed it.
FINDINGS FOR APPROVAL
1. The two unit use was legally established based on the intent of the original construction.
2. The two unit use has been continuously occupied since the time of construction.
[Moved: Mr. Adams
Seconded: Mr. Mortensen
Yea: D. Adams, J. Nyman, B. Mortensen, D. Anderson

Approved: _1,_0]
Nay:

Abstain:

The meeting adjourned at 3:30 p.m.
Minutes approved as written and recorded on 1 tape at the Board of Adjustment meeting of March 6,
2007

Jay Nielson
Director of Community Development

Roylan Croshaw
Chairman

Tammy Firth
Administrative Secretary

Tavis Austin
Senior Planner
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3etween a rock and a rented place
3y Adam

Benson

-ogan neighborhood reclamation push puts some long-time residents in bind
lay and Carol Lucherini are the kind of couple Logan officials are glad to have residing in the city.
r

or nearly 30 years, they've lived a quiet life in their comfortable 264 E. 870 North home.

^ay spent 38 years working in ATK Thiokors property management division while Carol ran a daycare out of the house to
Dring in some extra income.
These days, Carol, 70, suffers from the effects of childhood polio and can't get around without the help of crutches.
^ay, 69, works as a courier for the Bank of Utah two weeks a month and collects a modest pension from his days at
Thiokol. Both also get a small amount of Social Security money.
3ut soon, the pair could be homeless.
That's what they say would be the consequence of not being allowed to rent out a basement apartment attached to the
home.
For 28 years, the couple had no problems finding renters for the cozy two-bedroom walk-up that occupies about a third
of their basement.
But last October, city officials sent a compliance request letter to the Lucherinis, telling them they could no longer rent it
out. The home, they said, wasn't zoned to accommodate multiple families living in it.
The money they get from renting it out — $450 a month — goes directly toward the home's mortgage, and then only
pays for around half of it.
If city officials were to cut off that revenue stream, Steven Lucherini says his parents would be forced out of the house
within six months.
U

I have to rent it out," said Ray. "It's very vital."

The Lucherinis' predicament has crystallized the tug-of-war between some Logan residents and city officials, who are
determined to reintroduce homeowners to older neighborhoods by cracking down on illegally converted rental units.
In a city where rentals make up 56 percent of all residential units, Logan leaders are concerned about the possibility of
apartments eroding the character of certain communities, like ones around the Logan LDS Temple and Adams Park.
But the system used to figure out just where these conversions are located has come under fire. Four years ago, the city
enacted a complaint-based policy as a cost-saving measure.
Since its inception, the municipality's Neighborhood Improvement Division had handled more than 1,200 calls. The past
two years, it's averaged 500, and about half were related to over-occupied dwellings, coordinator James Geier said.
As homeowners and residents, the Lucherinis are encouraged by the city's efforts. But they allege the ordinance isn't
working the way councilmembers think it is.

tn7/hiiiews.townnews.com/articles/2007/01/28/news/news01.prt
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" I think they've gotten off course," Steven Luchenni said. 'They're picking on honest citizens "
The issue has become a dilemma for members of Logan's Municipal Council' How can they continue to enforce overoccupancy violations without making people feel like they've been targeted 7
"We need to make this meaningful to our communities, and it needs to be addressed from several vantage points That's
my majoi concern," said Council Chairman Steven Taylor "I think there may need to be an adjustment to our ordinance "
Taylor, who has publicly sided with the Lucherinis, said he's using their case as a u litmus test "
He said officials need to weigh the good of communities against the private property rights of longtime homeowners like
them, who have never had a run-in with the city prior to October.
"The guy that hasn't taken care of the dilapidated roof and all he's doing is pulling money out of (a house), that's the
complaint we ought to be after," Taylor said.
But evaluating each violation on a case-by-case basis could open the city up to liability, something Councilwoman Larame
Swenson isn't prepared to do
"You have to have a standard, and it has to be defensible and consistent," she said "You have to say 'this is our policy'
and then you stick to it "
Mayor Randy Watts, who ran for office on a vow to "reclaim inner Logan," will be the first to admit the city's ordinance
isn't perfect.
"We're going to find some glitches. Are we without fault 7 Absolutely not," he said.
However, he won't back down from his campaign promise, even at the expense of individual homeowners,
"If I decide to run for another term, maybe I'm not re-electable when I'm all done, but I don't care," Watts said in
November "I'm not willing to sit here for another three years in the neutral zone It's not bigger than what I want to take
on and we're going after it "
When the Lucherinis heard Watts' pledge in the run-up to his election, they were sold on it — enough to cast a vote for
him.
After all, they owned a home in one of Logan's neighborhoods, and they take pride in making sure it's maintained.
So when the city's mandate hit their mailbox, they were blmdsided, Ray said.
"It was a real sick feeling," he said. "For those 28 years, I just figured everything was great."
But according to records on file with the city, the Lucherinis' home was rezoned in 1970 from multi- to single-family
residential
Until 1975, the home was owned by Kent Watson, whose family used the apartment while the rest of the house was
being built
City officials say when the Lucherinis moved into the house in 1978, the rental was already out of code
"A single family can live anywhere they want in their house," said City Attorney Kymber Housley. "The fact that the
family lived in it while they were building the house doesn't make it an apartment."
The Lucherinis said when they bought the house, they were told by their real estate agent that as long as the apartment
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as "continuously occupied" for 12 months at a time, they could rent it out
hey never would have made the purchase if they couldn't rent their unit, Ray said
nd it wasn't until last August, when Ray himself called Logan's water department because of a faulty sump pump, that
le illegal apartment ever came to the city's attention
i 2005, state lawmakers approved a measure allowing municipalities to shift the burden of proof from property owners
) the city when it comes to grandfathering requests
hus far, Logan has opted not to do that, Housley said
he Luchennis already paid $40 for a building inspector to look at their property, and if they to get then case heard
efore the Boaid of Adjustments — which has the power to overrule the city's denial — they'll have to pay another
212 50
=?ck Nixon, a two-time president of the Cache Rich Association of Realtors, said that's a lot to ask for from people who
on't even know they're violating the law.
believe that we should do what we can to keep the neighborhoods looking nice, but to tell people that they can't use or
ccupy their property the way they previously have been doing is where I fault'7 the city, Nixon said " I think they're
:epping over the line."
ouncilman Steve Thompson said since the city is a few years removed from the complaint-based system, the climate is
ght to re-examine it
Ne need to revisit it and come up with something that is less intrusive and more favorable in terms of personal property
ghts," Thompson said " I think that we need an ordinance that's reasonable and rational and that is flexible "
Ithough she's committed to the cause of eliminating illegally converted rentals from Logan's boundaries, Swenson
greed the complaint-based system is not an equitable way of meeting that goal.
[ don't think (the system) is fair or just, and I don't think it is the way to go," she said. "People shouldn't wonder why
ley were chosen and why they were singled out."
i/hich is exactly what the Luchennis are left wondering.
[f we had a tendency to have ulcers, we'd probably have them," Ray said "It was a real sick feeling "
n October, Councilwoman Tami Pyfer headed up a strategy session to try and forge a middle ground, including requiring
andlords who rent out more than a certain number of units to get a business license or introducing a program similar to
)gden's u Good Landlord" program.
he Weber County city offers discounts for licensing fees to landlords that run background checks and keep their
roperties clean.
yfer said it's unlikely the city would require background checks, but hopes changes are on the way
I think the city owes it to any of these individuals to make sure we have the right data and that we've researched the
3cts," she said u We have to look at this again and ask xis there a better way"?'"
aylor, who's up for re-election this November, said he's determined to overhaul the city's zoning policy, even if it costs
im his seat on the council
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"We need to look at how it's being administered and maybe there's something we can do differently down the road/' he
said. "Let's take back inner Logan, but if it evolves from a neighborhood that doesn't have an appearance issue, we
should give that some weight."
Nixon suggests city officials scrap the ordinance altogether. He says there are enough laws on the books for Logan to
move forward with its plan without it.
And, he added, he's not seeing the preponderance of rental units driving people away from the city.
"That is the marketplace/' Nixon said. "People buy properties already knowing what's there. I don't have any examples of
people not wanting to buy a property downtown because they're afraid it might turn into a rental area."
Meanwhile, the Lucherinis just want to put the situation behind them — with a new renter in tow. They love their quiet
Logan neighborhood, and don't want to think about leaving it.
"I'd just like to see this thing be solved," Carol said. " I would like to say (to city leaders) 'please, let us do this.'"
E-mail:
bensona@hjnews.com
[
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EXHIBIT F

FIRST JUDICIAL DISTRICT COURT
COUNTY OF CACHE, STATE OF UTAH

NORMA J. THOMPSON, TRUSTEE OF
THE NORMA J. THOMPSON TRUST;
NORMA J. THOMPSON, individually;
CONLEY J. THOMPSON; and SHANNA
J. THOMPSON,

MEMORANDUM DECISION

Case No. 070100752

Plaintiffs,
Judge: Kevin K. Allen
vs.
LOGAN CITY, a municipal corporation;
the LOGAN CITY BOARD OF
ADJUSTMENTS and MEMBERS OF
THE LOGAN CITY BOARD OF
ADJUSTMENTS IN THEIR OFFICIAL
CAPACITY; and JOHN DOES 1-10,
Defendants.
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THE AB-OVE MATTER is before the Court pursuant to Defendants' Motion for Summary
Judgment and Plaintiffs' Cross-Motion for Summary Judgment. In preparation of its decision, the
Court has reviewed the parties' Motions and Memoranda in Support, the parties' Memoranda in
Opposition, the parties' Replies in Support, the parties' Supplemental Memoranda, each document
submitted before the Court, and the applicable case law and statutory provisions. Additionally,
hearings on the parties' Motions were held on May 19,2008 and June 23, 2008. Having considered
the foregoing, the Court issues this Memorandum Decision.
I.

Factual and Procedural Background
In October 1960, a building permit was issued to Mrs. Nona W. Watson for a new home

located at 264 East 870 North, Logan, Utah. In 1960, the land where the Watson home was
constructed was located in an area that was zoned as Residential District R-2. In 1960, Residential
District R-2 zones permitted two-family, three-family, and four-family dwellings. At that time, the

1
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lot size was also large enough to accommodate a two-family house. However, it is unknown whether
the building permit issued to Mrs. Watson in 1960 was for a multi-family dwelling or a single family
dwelling as the original and actual building permit, and all other building permits issued in Logan
City before 1963, are unavailable and cannot be produced. In 1970, the zoning in this area was
changed and re-zoned to a Single Family Residential Zone, which does not permit two-family
houses. In 1978, Ray and Carol Lucherini purchased the Watson home, located at the above address
(hereinafter the "Lucherini Home").
In 2006, Logan City became aware that there were two families living in the Lucherini Home
(one in the basement apartment and the Lucherinis upstairs) and that as a result, the Lucherinis were
not in compliance with current restrictions for a Single Family Residential Zone, established in 1970.
The Lucherinis were subsequently notified that they could submit an application to establish the
Lucherini Home as a legally existing nonconformity. Accordingly, the Lucherinis submitted an
Application to Determine Legally Existing Nonconforming status of their property, requesting that
it be considered as two units. The application was accompanied by a hand-written note from Mr. Ray
Lucherini, indicating that the property, "has been continuously occupied as two units since 1972"
and other evidence in support of his assertion. On January 5, 2007, a letter was issued to the
Lucherinis denying the application to "grandfather" or establish the Lucherini Home as a legally
established nonconforming use because the information submitted did not show that the use of the
property was legally established and continuously occupied as two units.
The Lucherinis appealed the decision to the Board of Adjustments for Logan City. A hearing
was held on March 6, 2007, where a significant amount of evidence was presented to the Board.
Based on the evidence presented at the hearing, the Logan City Board of Adjustments overturned
the initial denial and found that: (1) "[t]he two unit use was legally established based on the intent
of the original construction;" and (2) "[t]he two unit use has been continuously occupied since the
time of construction."
Plaintiff Norma Thompson is the owner of a home located at 252 East 800 North, Logan,
Utah, which is located adjacent to and immediately west of the Lucherini Home. Plaintiffs
commenced the instant case as a Petition for Review to the District Court of the decision made by
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the Logan City Board of Adjustments. Pursuant to Utah Code section 10-9(a)-801, Plaintiffs claim
that the decision rendered by the Board of Adjustments was not supported by substantial evidence
and was arbitrary, capricious, and/or illegal. Furthermore, Plaintiffs claim that they have standing
to bring this action as they have suffered a particularized injury as abutting property owners.
Defendants have now moved for summary judgment and argue that Plaintiffs do not have standing
as they have failed to allege any particularized injury or special damages and regardless of the
standing issue, they argue that as a matter of law, the decision of the Board of Adjustments was
supported by substantial evidence and was not arbitrary, capricious, or illegal. In response, Plaintiffs
filed a cross motion for summary judgment and argue that based on their claims and as a matter of
law, they are entitled to judgment.
II.

Analysis
A.

Standing

The Utah Court of Appeals has stated that "[pjlaintiffs requesting declaratory relief because
of zoning violations must... allege and prove special damages to have standing to pursue their
claims." Specht v. Big Water Town, 2007 UT App. 335, \ 11, 172 P.3d 306, 309 (Utah Ct. App.
2007). Furthermore, a plaintiff must show a "particularized injury" and that "[hjis damage must be
over and above the public injury [that] may be caused by the violation of the zoning ordinance" in
order to maintain standing. Id. \ 10, at 308 (internal citations omitted).
Defendants argue that Plaintiffs lack standing for failure to state any particularized injury or
special damages besides those that would affect the general public. In response, Plaintiffs claim that
as abutting land owners, their injuries are particularized and extend beyond injuries to the general
public. Plaintiffs argue that by allowing the Lucherinis to operate a multi-family dwelling, the value
of their immediately adjacent home will diminish. Furthermore, they argue that the higher density
of traffic will negatively impact their health and quality of life.
After reviewing the parties' respective arguments, the Court finds that Plaintiffs, as abutting
land owners, have standing to bring this action. The Court finds that Plaintiffs, as abutting
landowners, have sufficiently alleged a particularized injury from the Lucherini's operation of a
multi-family dwelling that extends beyond any potential injury to the general public.

3

B.

Substantial Evidence and Legal Nonconforming Use

Under Utah Code section 10-9(a)-801(3)(c), "[a] final decision of a land use authority or an
>

appeal authority is valid if the decision is supported by substantial evidence in the record and is not

^

arbitrary, capricious, or illegal." Utah Code Ann. § 10-9(a)-801(3)(c) (2007) (emphasis added).

^

Moreover, when a court reviews the actions of an administrative body, the administrative body's

^

actions are "endowed with a presumption of correctness and validity which the court should not

7

interfere with unless it is shown that there is no reasonable basis to justify the action taken."

I

Cottonwood Heights Citizens Ass ln v. Board of Comm 'rs, 593 P.2d 138, 140 (Utah 1979).

*f

r

Here, the Board of Adjustments has authority to determine if a nonconforming use exists,

— I* subject to compliance with the statutory requirements for a nonconforming use. Utah Code section
//

10-9a-103(28) allows for and defines a "nonconforming use" as "a use of land that: (a) legally

fl

existed'before its current land use designation; (b) has been maintained continuously since the time

(5 the land use ordinance governing the land changed; and (c) because of one or more subsequent land
IA- use ordinance changes, does not conform to the regulations that now govern the use of the land."
/ < Utah Code Ann. § 10-9a-103(28) (2008) (emphasis added). Furthermore, Utah Code section 10-9a/l 802(2)(b) states "[i]t is unlawful to erect, construct, reconstruct, alter, or change the use of any
/ 3 building or other structure within a municipality without approval of a building permit." Utah Code
'£ Ann. § 10-9a-802(2)(b) (2005). Thus, the nonconforming use in this case (i.e., multi-family
(J dwelling) must have legally existed before the zoning change in 1970, see Utah Code Ann, § 10-9a2o 103(28), and such use could only legally exist if it were approved by a building permit. See Utah
2-f Code Ann. § 10-9a-802(2)(b).
21

Finally, Utah Code section 10-9a-801 (3)(d) states "[a] determination of illegality requires a

?5 determination that the decision, ordinance, or regulations violates a law, statute, or ordinance in
?/i

effect at the time the decision was made or the ordinance or regulation adopted." Utah Code Ann.

2^

§ 10-9a-801(3)(c)-(d).

-7y

As noted above, the Board of Adjustments has authority to determine if a nonconforming use

~'

exists, subject to compliance with the statutory requirements for a nonconforming use. Specifically,

2"'

and pursuant to the above statutes, the Board of Adjustments, in order to properly and legally grant

If

a legal nonconforming use, needed to find that (1) the use had been legally established (i.e., a multi-
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family building permit issued), and (2) that such use had been continuous. See Utah Code Ann. § 10-

9a-l 03(28). However, the Board's principal findings, as set forth above, were only that: (1) "[t]he & \
two unit use was legally established based on the intent of the original construction," and (2) "[t]he A

v

^ ,^

two unit use has been continuously occupied since the time of construction." Accordingly, the Court % ^J
finds that while the Board made certain findings regarding intent and continuous occupation, it never
actually determined or found that a multi-family permit was ever issued, a fact which is fatal
Defendant's arguments and the legality of the Board's decision.
The Couit notes that legally establishing a two unit or multi-family unit use is done by way
of a multi-family building permit and not by the "intent of the original construction " Based on the
evidence presented to the Board and in light of the discretion given to an administrative body's
decision, had the Board of Adjustments expressly found that a multi-family use building permit had
been issued, the Court would not disturb that finding. However, because the Board of Adjustments
merely found that the nonconforming use had been established by the "intent of the original
construction" their finding is insufficient, as a matter of law, to establish a legal nonconforming use.
Utah Code section 10-9a-802(2)(b) is clear that in a case such as this, in order for a nonconforming
use to be legally established, a multi-family building permit must have been issued. The Court finds
that since the Board of Adjustments did not find that a multi-family building permit was ever
actually issued, the Board's decision to grant a legal nonconforming use was improper as a matter
of law, pursuant to Utah Code sections 10-9a-103(28), 10-9a-802(2)(b), and 10-9a-801(3)(c).
Therefore, based on the foregoing analysis, the Court hereby denies Defendants' Motion for
Summary Judgment and grants Plaintiff s Cross-Motionfor Summary Judgment Plaintiffs' counsel
is directed to prepare an order inn conformance
herewith.
conrorma
Dated this

&&- day ofJfafy 2008.

BY THE COURT
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YjtMYL. Allen
IHSTRICT COURT JUDGE r*?2-
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ADDENDUM

Title 10 Utah Municipal Code
Chapter 9a Municipal Land Use, Development, and Management
10-9a-102. Purposes - General land use authority.
(1) The purposes of this chapter are to provide for the health, safety, and
welfare, and promote the prosperity, improve the morals, peace and good order,
comfort, convenience, and aesthetics of each municipality and its present and
future inhabitants and businesses, to protect the tax base, to secure economy in
governmental expenditures, to foster the state's agricultural and other industries, to
protect both urban and nonurban development, to protect and ensure access to
sunlight for solar energy devices, to provide fundamental fairness in land use
regulation, and to protect property values.
(2) To accomplish the purposes of this chapter, municipalities may enact all
ordinances, resolutions, and rules and may enter into other forms of land use
controls and development agreements that they consider necessary or
appropriate for the use and development of land within the municipality,
including ordinances, resolutions, rules, restrictive covenants, easements, and
development agreements governing uses, density, open spaces, structures,
buildings, energy efficiency, light and air, air quality, transportation and public or
alternative transportation, infrastructure, street and building orientation and width
requirements, public facilities, fundamental fairness in land use regulation,
considerations of surrounding land uses and the balance of the foregoing purposes
with a landowner's private property interests, height and location of vegetation,
trees, and landscaping, unless expressly prohibited by law.
10-9a-103. Definitions. (Pertinent parts only)
As used in this chapter:
(1) "Affected entity" means a county, municipality, local district, special
service district under Title 17D, Chapter 1, Special Service District Act, school
district, interlocal cooperation entity established under Title 11, Chapter 13,
Interlocal Cooperation Act, specified public utility, a property owner, a property
owners association, or the Utah Department of Transportation, if:
(2) "Appeal authority" means the person, board, commission, agency, or other
body designated by ordinance to decide an appeal of a decision of a land use
application or a variance.

(9) (a) "Disability" means a physical or mental impairment that substantially
limits one or more of a person's major life activities, including a person having a
record of such an impairment or being regarded as having such an impairment.
(11) "Elderly person" means a person who is 60 years old or older, who desires
or needs to live with other elderly persons in a group setting, but who is capable of
living independently.
(21) "Land use application" means an application required by a
municipality's land use ordinance.
(22) "Land use authority" means a person, board, commission, agency, or
other body designated by the local legislative body to act upon a land use
application.
(23) "Land use ordinance" means a planning, zoning, development, or
subdivision ordinance of the municipality, but does not include the general plan.
(24) "Land use permit" means a permit issued by a land use authority.
(30) "Noncomplying structure" means a structure that:
(a) legally existed before its current land use designation; and
(b) because of one or more subsequent land use ordinance changes, does
not conform to the setback, height restrictions, or other regulations,
excluding those regulations, which govern the use of land.
(31) "Nonconforming use" means a use of land that:
(a) legally existed before its current land use designation;
(b) has been maintained continuously since the time the land use
ordinance governing the land changed; and
(c) because of one or more subsequent land use ordinance changes, does
not conform to the regulations that now govern the use of the land.

Utah Code Ann. § 10-9a-707(3)(c)
Section 10-9a-707. Standard of review for appeals..
(1) A municipality may, by ordinance, designate the standard of review for
appeals of land use authority decisions.
(2) If the municipality fails to designate a standard of review of factual matters,
the appeal authority shall review the matter de novo.
(3) The appeal authority shall determine the correctness of a decision of the
land use authority in its interpretation and application of a land use ordinance.
(4) Only those decisions in which a land use authority has applied a land use
ordinance to a particular application, person, or parcel may be appealed to an
appeal authority.
Utah Code Ann. § 10-9a-801(3)(c)
10-9a-801. No district court review until administrative remedies
exhausted — Time for filing ~ Tolling of time ~ Standards governing court review
— Record on review — Staying of decision.
(1) No person may challenge in district court a municipality's land use decision
made under this chapter, or under a regulation made under authority of this
chapter, until that person has exhausted the person's administrative remedies as
provided in Part 7, Appeal Authority and Variances, if applicable.
(2) (a) Any person adversely affected by a final decision made in the exercise of
or in violation of the provisions of this chapter may file a petition for review of the
decision with the district court within 30 days after the local land use decision is
final.

(3) (a) The courts shall:
(i) presume that a decision, ordinance, or regulation made under the authority of
this chapter is valid; and
(ii) determine only whether or not the decision, ordinance, or regulation is
arbitrary, capricious, or illegal.
(b) A decision, ordinance, or regulation involving the exercise of legislative
discretion is valid if it is reasonably debatable that the decision, ordinance, or
regulation promotes the purposes of this chapter and is not otherwise illegal.
(c) A final decision of a land use authority or an appeal authority is valid if
the decision is supported by substantial evidence in the record and is not
arbitrary, capricious, or illegal

(d) A determination of illegality requires a determination that the decision,
ordinance, or regulation violates a law, statute, or ordinance in effect at the time
the decision was made or the ordinance or regulation adopted.
(4) The provisions of Subsection (2)(a) apply from the date on which the
municipality takes final action on a land use application for any adversely affected
third party, if the municipality conformed with the notice provisions of Part 2,
Notice, or for any person who had actual notice of the pending decision.
(5) If the municipality has complied with Section 10-9a-205, a challenge to the
enactment of a land use ordinance or general plan may not be filed with the district
court more than 30 days after the enactment.
(6) The petition is barred unless it is filed within 30 days after the appeal
authority's decision is final.
(7) (a) The land use authority or appeal authority, as the case may be, shall
transmit to the reviewing court the record of its proceedings, including its minutes,
findings, orders, and, if available, a true and correct transcript of its proceedings.
(b) If the proceeding was tape recorded, a transcript of that tape recording is a
true and correct transcript for purposes of this Subsection (7).
(8) (a) (i) If there is a record, the district court's review is limited to the record
provided by the land use authority or appeal authority, as the case may be.
(ii) The court may not accept or consider any evidence outside the record of the
land use authority or appeal authority, as the case may be, unless that evidence was
offered to the land use authority or appeal authority, respectively, and the court
determines that it was improperly excluded.
(b) If there is no record, the court may call witnesses and take evidence.
(9) (a) The riling of a petition does not stay the decision of the land use
authority or authority appeal authority, as the case may be.

Utah Code Ann. § 10-9a-802
10-9a-802. Enforcement.
(1) (a) A municipality or any adversely affected owner of real estate within the
municipality in which violations of this chapter or ordinances enacted under the
authority of this chapter occur or are about to occur may, in addition to other
remedies provided by law, institute:
(i) injunctions, mandamus, abatement, or any other appropriate actions; or
(ii) proceedings to prevent, enjoin, abate, or remove the unlawful building, use,
or act.

EXHIBIT F

EXHIBIT E

(b) A municipality need only establish the violation to obtain the injunction.
(2) (a) The municipality may enforce the ordinance by withholding building
permits.
(b) It is unlawful to erect, construct, reconstruct, alter, or change the use of
any building or other structure within a municipality without approval of a
building permit.
(c) The municipality may not issue a building permit unless the plans of and
for the proposed erection, construction, reconstruction, alteration, or usefully
conform to all regulations then in effect
Utah Code Ann. § 10-9a-801(3)(c)
Utah Code Ann. § 10-9a-801(3)(d)
Utah Code Ann. § 10-9a-802
Logan City Municipal Code
CHAPTER 2.54.010: BOARD OF ADJUSTMENT ESTABLISHED:
A. In order to provide for just fair treatment in the administration of local
zoning ordinances, and to ensure that substantial justice is done, there
is hereby established a board of adjustment in conformance with the
provisions of Utah Code 10-9-701 et seq. (Ord. 97-52 § 6,1997)
CHAPTER 2.54.040: POWERS AM) DUTIES:
A. The board of adjustment shall hear and decide variances from the
terms of the zoning ordinance.
B. The board of adjustment shall hear and decide appeals of any order,
requirement, decision, or determination made by an administrative
official.
C. "The board of adjustment shall not approve any variance or appeal
of administrative decision unless it is able to substantiate the
findings required in the zoning ordinance. (Ord. 97-52 § 6,1997)."
(Emphasis added)

CHAPTER 2.54.050: DECISIONS:
1. Every decision of the board shall be based upon findings of fact
substantiated in the public record.
2. The board shall, following a public hearing, approve the petition,
conditionally approved the petition, or deny the petition before it.
3. The concurring vote of three (3) members of the board shall be
necessary to render a decision in favor of a petitioner or proponent, or
to overturn an administrative decision. (Ord. 97-52 § 6,1997)
Logan City Ordinances / Land Development Code
§17.55.070. Findings of Fact Required
A.
All Decisions Shall Be Supported With Findings Based on the
requirements within the individual chapters for types of applications
(Refer to §17.55.010), the Decision-making or recommending body
shall not be able to take action without making the appropriate
findings of fact specified in the chapter.
B. Failure To Make Findings
The decision-makers may deny a proposed project when they are not
able to find facts in the record to substantiate the requiredfindingsin
this section.

§17.57.100. Findings Required to Overturn or Modify the DecisionMakers
Action
If the Board overturns or modifies the action of the decisionmakers,
the Board shall makefindingssubstantiated in conformance with
the requirements of procedures for the type of action being
appealed. If the Board upholds the appealed action, no additional
findings are required, the Board's action automatically affirms the
previously adopted findings. The Board may, upon upholding the
decisionmakers, add, clarify, or enhance findings based upon the facts
of the appeal meeting.

§17.60.230. Procedures at Administrative Enforcement Hearing
1. Administrative enforcement hearings are intended to be informal in
nature. Formal rules of evidence and discovery shall not apply;
however, an informal exchange of discovery may be required. Any
such request shall be in writing. Failure to request discovery shall not
be a basis for a continuance. Complainant information shall not be
disclosed or released unless the complainant is a witness at the
hearing. The procedure and format of the administrative enforcement
hearing shall follow duly adopted policies and procedures.
2. The City shall bear the burden of proof to establish the existence
of a violation of the Logan Municipal Code or applicable state
codes.
3. Such proof shall be established by a preponderance of the
evidence.
4. Each party shall have the opportunity to cross examine witnesses and
present evidence in support of his case. A written declaration signed
under penalty of perjury may be accepted in lieu of a personal
appearance. Testimony may be given by telephone or other
electronic means.
5. All administrative enforcement hearings shall be open to the public
and shall be recorded by audiotape. In the discretion of the hearing
examiner, administrative enforcement hearings may be held at the
location of the violation.
6. The responsible person shall have the right to be represented by an
attorney. If an attorney will be representing a responsible person at a
hearing, notice of the attorney's name, address, and telephone number
shall be given to the City at least one (1) day prior to the hearing. If
such notice is not given, the hearing may be continued at the City's
request, and all costs of the continuance shall be assessed to the
responsible person.
7. The burden to prove any raised defenses shall be upon the party
raising any such defense.

Chapter 17.02: Transitional Provisions
§17.02.010. Violations Continue
Any violation of the zoning, subdivision, or sign regulations of the City
shall continue to be a violation. Resolving the violation shall require
conformance to the regulations in effect at the time the violation is
terminated, not regulations that may have been in effect at the time the
violation was initiated. Any violation that was not discovered by the City
under prior zoning or subdivision codes shall be resolved under the
provisions of this Title. The lack of prior enforcement or enforcement
action shall not constitute any degree of recognition, approval, or
entitlement.

Chapter 17.59: Legally Existing Nonconformities
§17.59.010.

Purpose
This chapter is intended to govern the uses, structures, lots, and
other situations that came into being lawfully but that do not
conform to one or more standards of the land development code.
The regulations are intended to recognize the interests of property
owners in continuing to use nonconforming property, and to
manage the expansion of legally existing nonconformities, to
regulate re- establishment of abandoned uses, and to limit reestablishment of structures that have been substantially destroyed.
It is the policy of the Municipal Council that as legally existing
nonconformities obtain permits or reviews pursuant to this
chapter, that the objective is to ultimately replace the legally
existing nonconformity with a conforming use or
structure.(Emphasis added)

§17.59.020.

Types of Legally Existing Nonconformities
The regulations of this chapter address the following types of
legally existing nonconformities:
A. Nonconforming Uses, (Emphasis added)
B. Nonconforming Structures,
C. Nonconforming Lots,

§17.59.030.

D. Nonconforming Signs,
E. Other Legally Existing Nonconformities:
1. Fences with heights, materials, setbacks, or locations that are
not in conformance with City requirements;
2. Parking lots, facilities, structures, or sites that are not in
conformance with City requirements;
3. Other site development characteristics that are not in
conformance with City requirements and standards.
Policy
A. Legally existing nonconforming uses shall be permitted to
continue as operating in the same way the use operated at the
time zoning regulations were enacted, revised, or amended
which rendered the use nonconforming.
B. Owners of land upon which there are legally existing
nonconforming land uses may be granted a conditional use
permit to substitute a use or expand a use within acceptable
limits pursuant to this chapter.
C. The Planning Commission may, at its discretion, approve,
conditionally approve, or deny an expansion of a
nonconforming use, an expansion of the structure, or a legally
existing non- conforming substitution of use.
1. The conditional use permit procedures shall be followed for
consideration of the proposed change of the nonconforming
use.
2. The Planning Commission may deny the change of use or its
expansion if it finds that the continued use or expansion is
incompatible with conforming uses in the area. (Emphasis
added)
3. The Planning Commission may deny the substitution of use if
it cannot substantiate by evidence in the administrative record
the findings required for conditional use permit approvals or if
it finds that the proposed substituted use is incompatible with
conforming uses in the area.

4. When a legally existing nonconforming land use or legally
existing nonconforming structure is abandoned for a period of
12 or more calendar months, the legally existing
nonconforming status is no longer considered valid and the
use or structure may be established only as a conforming use
or structure. (Emphasis added)
D. A use or structure which becomes legally existing
nonconforming upon the adoption, revision, or amendment or
applicable regulations may continue. However, if the structure
or use is vacatedfor 12 or months following the modifications
to the ordinance that rendered it nonconforming, it shall lose
its legally existing status and shall be brought into
conformance with appropriate codes prior to subsequent use.
E. Each of the sections in this chapter addressing the process for
obtaining approvals for nonconforming uses, nonconforming
structures, nonconforming lots, nonconforming signs, and other
legally existing nonconformities are separate components of an
approval. There can be a nonconforming use in a conforming
structure; a conforming use in a nonconforming structure; a
nonconforming use in a nonconforming structure, among other
considerations. Each issue of nonconformity requires a
separate action. These actions may occur as a part of the same
application.
§17.59.040. Authority to Continue
A. Continuing Legally Existing Nonconformities
Legally existing nonconformities may be allowed to continue in
accordance with all of the regulations of this chapter.
B. Determination of Nonconformity Status
The burden of proof establishing that a nonconformity
lawfully exists rests with the owner, not the City. The
Municipal Council may establish fees to cover the cost of
Department of Community Development staff providing
research services to determine nonconformity status in order to
support the proponent's burden of proof requirement.
(Emphasis added)

C.

Repairs and Maintenance
Minor repairs and normal maintenance required to keep legally
existing nonconformities in a safe or aesthetically attractive
condition are permitted, provided that all alterations meet
current code requirements.

D. Change of Tenancy or Ownership
Changes of tenancy, ownership or management of an existing
nonconformity are permitted, provided there is no change in the
nature, character, extent, density or intensity of the
nonconformity.
§17.59.050. Nonconforming Uses
Nonconforming uses are subject to the following standards. Nonconforming
structures, nonconforming signs, nonconforming lots, and other nonconformities
are addressed in other sections. (Emphasis added)
A. Enlargement
A nonconforming use may be enlarged, expanded, or extended to occupy more
land area or floor area than was occupied at the time the use became
nonconforming, and additional accessory use or structure may be established on
the site of a nonconforming use following the review for consideration of a
conditional use permit. The use permit is a discretionary action and the effect of
the nonconformity on the conforming uses and structures shall be considered in the
review. Legally existing nonconforming uses may be extended through any part of
a currently occupied building or other structure in which the use was lawfully
located on the date the use become nonconforming.
B. Relocation
Nonconforming uses shall not be transferred or moved to another lot unless the use
will be in conformance with the use regulations of the district into which it is
moved.
C. Discontinuance and Abandonment
If a nonconforming use ceases to exist for any reason for a period of more than
12 consecutive months, subsequent uses shall conform to all regulations of this
land development code for the district in which such lot is located. (Emphasis
added)

D. Damage or Destruction
In the event that any structure devoted in whole or in part to a nonconforming use
is damaged or destroyed, the use may be restored to the intensity or density that
existed prior to the damage or destruction, hi such cases, the use shall be reestablished within 12 months of the date of damage occurrence unless otherwise
delayed by reconstruction of the structure. A good faith effort to complete and
occupy the building shall also be required.
E.

Substitution of Use

1.
Substitution: An application for a conditional use permit to substitute a
nonconforming use may be submitted provided that the new use is of the same
general character as defined in subsection 17.59.020E(2) of this section as the
legally existing nonconforming use being replaced. The determination of whether a
proposed use is a continuing use or is of the same general character shall be
considered as one of the findings to be substantiated with review of the application
for a conditional use permit.
2.
"Same general character" means a substituted land use for which
compatibility is determined utilizing a combination of the following resources:
a.
North American Industrial Classification (NAIC): the substituted land use
shall be within the same secondary business classification as the use being
replaced;
or
b.
Traffic generation: the number of vehicles per measurable unit for the
substituted use shall be within 15% of the number of vehicles per measurable unit
identified in the current Institute of Transportation Engineers (ITE) Trip General
Manual as the use being replaced;
or
c.
The substituted use shall be permitted for not more than 10% more
employees or fewer number than the number of employees utilized in the use being
replaced; or
d.
The substituted use shall not generate or cause any measurable impacts on
the neighborhood that are greater than the use being replaced. Impacts the Planning
Commission shall consider in its decision include and are not limited to:
(1) customer traffic as compared to the use being replaced,
(2) audible noise in excess of levels generated by the use being replaced,

(3)
(4)

particulate emissions or odors generated in any amount,
atmospheric emissions, storm water discharge or sewer discharge;

e.
The Commission shall address each of these issues in its deliberations on the
substitution of a use.
(1) The Commission may combine compliance with these standards with other
facts in the administrative record and other findings as required by ordinance or
statute in determining the compatibility of the substituted use with conforming uses
in the neighborhood,
(2) The Commission has the discretion to deny a substitution of use when facts
in the administrative record substantiate that there is a fair argument that the
substituted use will adversely affect the character of a neighborhood, or the public
health, safety, and general welfare,
(3) The Commission has the discretion to deny a substitution of use, even if the
use is of the same general character as the use being replaced - when it finds that
the substituted use will adversely affect the neighborhood or impact the public
health, safety, and welfare.
3. Following substitution of use:
a. If changed to a conforming use, a nonconforming use shall not be permitted nor
conditionally permitted to be established;
or
b. If a substituted use has been approved for the location, the standard of review for
"same general character" shall be based on the most recent substituted use, not the
original or any previous legally existing nonconforming land use.
F. Accessory Uses
No accessory use to a primary nonconforming use may continue after the
principal primary use ceases or terminates unless it is conforming.
G. Illegally Established Uses
No use may be considered a legally existing nonconforming use under the
provisions of this Title if the use was never lawfully established, including and
not limited to, any combination of appropriate license, permits, or fees.

Logan City Municipal Code states in pertinent part in 2.54.010: BOARD OF
ADJUSTMENT ESTABLISHED:
A.

In order to provide for just fair treatment in the administration of local
zoning ordinances, and to ensure that substantial justice is done, there
is hereby established a board of adjustment in conformance with the
provisions of Utah Code 10-9-701 et seq. (Ord. 97-52 § 6,1997)

Logan City Municipal Code further states in pertinent part: under Chapter
2.54.040: POWERS AND DUTIES:
C. The board of adjustment shall not approve any variance or appeal of
administrative decision unless it is able to substantiate the findings
required in the zoning ordinance. (Ord. 97-52 § 6, 1997)
See Logan City Code Chapter 2.54.040, C. Board of Adjustment:

